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INTRODUCTION AND SUMMARY

The panel's decision in this case held that Austriais
subject to suit in Anerican courts for clains arising in Europe
out of Nazi-era expropriations nore than half a century ago. 1In
so hol ding, the panel has created an exception to the general
rule of foreign sovereign immnity never before recognized in our
| aw. The panel reached this conclusion based upon an erroneous
assessnment of the principles of law that obtained in the first
half of the last century, of the contenporaneous policy of the
Executive Branch, and of the proper manner for anal yzing
retroactivity under the Foreign Sovereign Imunities Act.

The panel’s belief that, wi thout specific direction fromthe
Executive Branch, Anerican courts could historically exercise in
personam jurisdiction over the foreign acts of unfriendly
governments is without precedent. The |anguage the panel cites
in support of this conclusion derives fromin rem cases, rather
than in personamsuits such as plaintiff’s. Such an extension,
wi t hout aut horization under the FSIA or specific direction from
the Executive, interjects the courts into matters of foreign
policy in precisely the ways that the doctrine of immnity is
i ntended to prevent. Nor, contrary to the panel’s concl usion,
had t he Executive Branch made a determination to strip Austria of
its inmmunity for suits arising out of Nazi atrocities. The
panel’s reliance on the so-called Bernstein Letter as evidence of

such an exception is m staken because that |letter concerned the



act of state doctrine, not the doctrine of foreign sovereign
immunity. Wile undeniably horrific, Nazi-era expropriations
woul d have been inmune fromsuit in the United States when they
occurred. Therefore, the panel's exercise of jurisdiction
pursuant to the expropriation exception of the Foreign Sovereign
I mmunities Act, 28 U S.C. 8 1605(a)(3) — an exception to imunity
not recognized until sonme thirty years later — is inpermssibly
retroactive
ARGUMENT
BECAUSE AUSTRIA WOULD HAVE BEEN IMMUNE FROM SUIT
ON PLAINTIFF'S CLAIMS AT THE TIME THEY AROSE,

THE FSIA’S EXPROPRIATION EXCEPTION DOES NOT
RETROACTIVELY PROVIDE A BASIS FOR JURISDICTION.

A. The Foreign Sovereign Imunities Act ("FSIA") sets forth
a general rule that foreign states are imune fromsuit in
Anerican courts. 28 U S C. § 1604. Courts may exercise
jurisdiction over foreign states only if the suit cones within
one of the specific exceptions to that rule established by
Congress. See ibid. The expropriation exception, the only
exception discussed by the panel, was not recognized at the tine
plaintiff's clains arose, and may not, therefore, be applied
retroactively.

It is well-established that changes in the | aw that affect
substantive rights do not, absent a clear congressional
indication to the contrary, apply retroactively. See INSv. St.
Cyr, 533 U S. 289, 316 (2001). This presunption against

retroactivity applies also to “jurisdictional” statutes that
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af fect substantive rights. See Hughes Aircraft Co. v. United

States, 520 U. S. 939, 951 (1997). \Were a new jurisdictional
statute "elimnates a defense to * * * suit,”" the change affects
"the substance" of the parties' rights and will not apply to
conduct that predates the change, unless Congress explicitly
provides to the contrary. 1d. at 948.

The defense of foreign sovereign inmunity, currently

enbodied in the FSIA, is a matter of “substantive federal |aw.”

See Verlinden B.V. v. Central Bank of N geria, 461 U.S. 480, 493

(1983) (enphasi s added). Thus, as the Second and El eventh
Circuits have previously held, if a particular exception to the
FSIA's general rule of inmmunity was not yet recognized at the
time of the challenged conduct, that exception cannot apply

retroactively. See Carl Marks & Co., Inc. v. Union of Soviet

Socialist Republics, 841 F.2d 26, 27 (2d G r. 1988) (application

of FSIA's commercial activity exception, 28 U.S.C. 8§ 1605(a)(2),
to conduct pre-dating the adoption of that exception by the
Executive in 1952 would be inperm ssibly retroactive); Jackson v.

People's Republic of China, 794 F.2d 1490, 1497-98 (11th Cr

1986) (sane).

The definitive discussion of the United States’ policy
regardi ng foreign sovereigns’ susceptibility to suit in the
United States at the tinme plaintiff’s clains arose is contained
in the “Tate Letter” of May 19, 1952 from Acting Legal Adviser

Jack B. Tate to Acting Attorney General Philip B. Perlman. See



Alfred Dunhill of London, Inc. v. Cuba, 425 U. S. 682, 711 (1976)

(reprinting Tate Letter). The Tate Letter explains that fromthe

time of The Schooner Exchange v. MFadden, 11 U S. (7 Cranch) 116

(1812), until 1952, the United States adhered to the "absol ute

theory of sovereign imunity." Afred Dunhill, 425 U S. at 711

(reprinting Tate Letter). Under this doctrine, as understood by

the Departnent charged with its application: "a sovereign cannot,

wi thout his consent, be made a respondent in the courts of

anot her sovereign." 1bid. (enphasis added).

As the Tate Letter makes clear, the United States did not
recogni ze an expropriation exception to sovereign inmunity prior
to 1952. Nor, indeed, was it recogni zed under the "restrictive"

theory that the Tate Letter adopted. See Victory Transport Inc.

v. Com saria General de Abastecim entos v Transportes, 336 F.2d

354, 360 (2d Cir. 1964) (under restrictive theory, foreign
sovereigns continued to enjoy imunity with respect to suits
chal lenging "strictly political or public acts about which
sovereigns have traditionally been quite sensitive," including
"internal adm nistrative acts" and "l egislative acts, such as

nationalization" (enphasis added)). Rather, the expropriation

exception was first recognized in Anerican |aw as part of the
FSI A. Because the expropriation exception was not recogni zed at
the tine plaintiff’'s clains arose, it cannot serve as the basis

for jurisdiction in this suit.



The panel's opinion does not hold that the FSIA s
expropriation exception applies retroactively to pre-1952 conduct
generally, but only to Austria and, presumably, other countries
allied with or occupied by Germany during World War I1. There is
no indi cation, however, that when Congress enacted the FSIA, and
gave to the courts the responsibility to decide issues of
i munity, Congress intended the courts to interject thenselves
into the arena of foreign policy by deciding, on a case-by-case
basis, to deny a generally-available immunity to particular
countries on the basis of their heinous conduct or the status of
their relations with the United States. In fact, this Court and
several others have specifically rejected such a role for the

courts. See Siderman de Blake v. Republic of Argentina, 965 F.2d

699, 718-19 (9th Gr. 1992); Smth v. Socialist People's Libyan

Arab Jamahiriya, 101 F.3d 239, 244 (2d Cr. 1997); Princz v.

Federal Republic of Germany, 26 F.3d 1166, 1174-1175, n.1 (D.C

Cir. 1994). Such an approach is, noreover, contrary to one of
Congress's chief purposes in adopting the FSIA: to ensure a nore
uni form application of sovereign immunity principles. See H R
Rep. 94-1487, 1976 USCCAN 6604, 6606.

The above-quoted | anguage fromthe Tate Letter clearly
denonstrates that under the practice and policy established for
the courts Austria would have been entitled to immnity fromsuit
on clainms such as this. The panel erred in failing to address

and give effect to this contenporaneous statenent by the



Executive Branch of its practice regarding foreign sovereign
immunity. The panel’s contrary conclusion rests upon a

m sunder st andi ng of foreign sovereign imunity policy and
practice during the pre-1952 peri od.

B. The panel’s opinion relies upon the m staken belief
that, during the pre-1952 period, the courts were free to
exercise in personam jurisdiction over foreign sovereign with
respect to actions inits ow territory if the United States did
not have "friendly" relations with the sovereign at the tine of
t he chal | enged conduct. The panel derived this view fromthe
Supreme Court’s statenment in Verlinden that, prior to 1952,
immunity was accorded “in all actions against friendly foreign

sovereigns.” Altmann v. Republic of Austria, 2002 W. 31770999,

*7 (9th Cr. Dec. 12, 2002) quoting Verlinden, 461 U. S. at 486

(enphasi s added by Altmann).! Verlinden's use of the word
“friendly” does not support the weight the panel placed upon it.
To begin, even if there were an exception for "unfriendly"
nations, it is not clear that the exception would properly apply
to Austria. The United States was not at war with the State of
Austria. To the contrary, the United States took the view that
Austria was the first country to be occupied by Nazi Gernmany.

See Decl aration on Austria at Moscow, quoted in Sen. Exec. Rpt.

! The panel extended this perceived exception as well to
acts commtted while friendly relations admttedly existed if the
act was “closely associated with the atrocities of the War.”

Al t mann, 2002 W. 31770999, at *7.

- 6-



No. G 84th Cong., 1st Sess. at 3 (June 15, 1955). Such subtle
distinctions in our nation’s foreign relations highlight the
probl emw th courts undertaking the kinds of assessnents call ed
for under the panel’s decision. The panel’s approach requires

courts to establish their own definition of “friendly,” to assess
hi storical relationships of the United States under this
definition, and to decide how to wei gh changes in relations
during the period when suit mght have been brought. The
responsibility for drawi ng such |lines anong foreign governnents
and determ ning when to strip themof immunity can only properly
be exercised by the political branches.

Moreover, as a matter of law, Verlinden's reference to
“friendly foreign sovereigns” does not support the proposition
that our courts woul d have reached out to exercise in personam
jurisdiction over foreign sovereigns for sovereign acts taken
within their borders sinply because the United States was not on
“friendly” terns with that governnment during the period of the
chal I enged conduct. The history of the phrase “friendly foreign

sovereigns” is instructive. Verlinden borrowed the phrase from

the Court’s decisions in Ex Parte Peru, 318 U.S. 578, 588-89

(1943), and Mexico v. Hoffman, 324 U.S. 30, 34 (1945). See

Verlinden, 461 U S. at 486 (citing the sane). These cases were
in rem proceedi ngs agai nst foreign-owned ships, and, in turn,
borrowed the “friendly” foreign governnent term nology fromprior

in remcases, including the |eading case, The Schooner Exchange.




See Ex Parte Peru, 318 U S. at 588; Hoffrman, 324 U.S. at 34. I n

The Schooner Exchange, the Court started with the general

principle that “the person of the sovereign [is inmmune] from
arrest or detention within a foreign territory” if he enters
“Wth the know edge and license of its sovereign.” 11 U S. (7
Cranch) at 137. The Court then went on to discuss in what
circunstances this imunity extended to a foreign sovereign' s
war ship that had entered an Anerican harbor. The Court observed
that “the ports of a friendly nation are considered as open to
the public ships of all powers with whomit is at peace,” id. at
141, and held, therefore, that imunity al so extends to “national
ships of war, entering the port of a friendly power open for
their reception.” |d. at 145-46.

This inplicit indication that the United States woul d not
refrain fromseizing a belligerent nation’s warships if they
enter its ports during a war says nothing about whether, in the
absence of specific direction fromthe Executive Branch, U S
courts could exercise in personamjurisdiction over a non-
consenting, unfriendly governnent with respect to acts commtted
withinits owm territory, including after normal relations are

resuned. See Wil fsohn v. Russian Soci alist Federated Soviet

Republic, 234 N Y. 372, 373-74 (N. Y. 1923) (distinguishing
bet ween proceedi ngs respecting “title to property situated within
the jurisdiction of our courts” and suits where “[t] he governnent

itself is sued for an exercise of sovereignty within its own



territories” and rejecting argunent that in personamjurisdiction
coul d be exercised over Russia because it was not "friendly").

W are aware of no cases prior to 1952 in which a court
asserted in personamjurisdiction over a foreign governnent for
clainms arising during a war between that nation and ours. Nor
had the Executive Branch adopted any such bl anket excepti on.
| ndeed, such an exception would |ikely cause the very type of
"enbarrass[nment] ... to the governnent in conducting foreign
relations” that the doctrine of imunity was intended to avoid.

See Ex parte Peru, 318 U S. at 588. |In personamsuits such as

plaintiff's can, as a practical matter, only be pursued once the
war is concluded and friendly relations resuned. But by that
time, the foreign sovereign's presence in this country is again
“Wth the know edge and |icense of” our governnent, in which case
comty would require recognition of the sovereign’'s imunity.

See The Schooner Exchange, 11 U.S. (7 Cranch) at 137. |If the

conclusion of war on the battlefield signaled the start of the
battle in the courtroons, it would be far nore difficult, if not
i npossi ble, for former adversaries to put their antagonisns
behi nd t hem

In the absence of precedent or a definitive statenment of the
Executive Branch creating such an exception, the courts during
the period when plaintiff's clains arose would not have created

such an exception on their own. See Hoffman, 324 U. S. at 34-35

(in the absence of a specific recomendation fromthe Executive,



courts must decide question of immunity “in conformty with the
princi pl es accepted by the departnent of the governnent charged
with the conduct of our foreign relations”).

Finally, the panel's opinion creates the anonmaly of inputing
to the "absolute"” theory an exception to imunity that does not
exi st under either the restrictive theory of imunity or the
FSI A, neither of which recognizes a general exception to immunity
for acts commtted while another country is "unfriendly" with the
United States. See 28 U.S.C. § 1604 ("a foreign state shall be
immune fromthe jurisdiction of the courts of the United States
and of the States except as provided in sections 1605 to 1607");
Princz, 26 F.3d at 1171-75 (Germany's conduct during World War |

I mmune under FSIA). Cf. Saudi Arabia v. Nelson, 507 U S. 349,

362 n.5 (1993) (observing that, under Tate Letter regine, the
State Departnent “recognized immunity with respect to clains
i nvol ving the exercise of the power of the police or mlitary of
a foreign state”). Had an exception for "unfriendly" governnents
exi sted under the "absolute" theory, such an exception woul d
presumably have continued to be recogni zed as subsequent changes
narrowed the scope of imunity. Thus, the absence of such an
exception today is strong evidence that no such exception existed
in the 1930s and 40s.

C. The panel's belief that the Executive Branch had in fact
adopted a policy after the war to deny Gernmany and Austria

imunity from Nazi-era clainms rests upon a m sreading of the

-10-



hi storical evidence. The panel's opinion rests largely on a
second letter by M. Tate, the so-called "Bernstein Letter,"

submtted to the Second Circuit in Bernstein v. N. V.

Neder | andshe- Aneri kaansche, 210 F.2d 375, 376 (2d CGr

1954) (“Bernstein 11”). The Bernstein Letter stated that the

State Departnent’s policy was "to relieve Anerican courts of any
restraint upon the exercise of their jurisdiction to pass upon
the validity of the acts of Nazi officials.” April 13, 1949

letter of Jack B. Tate, reprinted in Bernstein Il, 210 F.2d at

376. The Bernstein Letter did not, however, address the doctrine
of foreign sovereign imunity. Rather it concerned the act of
state doctrine, i.e., a court's ability to pass on the validity
of a foreign governnent's acts in a case that is properly within
its jurisdiction.

In Bernstein, the plaintiff sued to recover commerci al
property that the Nazis had confiscated from hi mw t hout

conpensation. See Bernstein v. N V. Nederl andshe- Aneri kaansche,

173 F.2d 71, 72 (2d Cir. 1949) (“Bernstein 1"). Significantly,

however, the defendant in Bernstein was not a foreign governnent,
but a Dutch corporation. 1bid. The Second Crcuit had initially
applied the act of state doctrine, pursuant to which it refused
to "pass on the validity of acts of officials of the Gernman

governnent." Bernstein |1, 210 F.2d at 375. The Bernstein

Letter addressed solely that issue. The Bernstein Letter does

not speak to the susceptibility of the German governnent to suit

-11-



in our courts, but instead concerns only the courts’

“jurisdiction to pass upon the validity of the acts of Nazi

officials.” Bernstein Il, 210 F.2d at 376 (reprinting letter)

(enphasis supplied). See also Nov. 26, 1975 Letter of Legal
Advi ser Monroe Leigh to the Solicitor CGeneral (characterizing

Bernstein Letter as "advis[ing] that the act of state doctrine

need not apply to a class of cases involving Nazi confiscations"

(enphasis added)), reprinted in Alfred Dunhill, 425 U S. at 706,

708.
The Suprenme Court has recogni zed that "[t]he act of state
doctrine, ... although it shares with the immunity doctrine a

respect for foreign states,” is distinct fromit. Banco Naci onal

de Cuba v. Sabbatino, 376 U S. 398, 438 (1964) (applying act of
state doctrine, though foreign governnent instrunmentality had
wai ved inmmunity by invoking the court’s jurisdiction). The
significance of this distinction was recogni zed at the tinme of
the Bernstein and Tate letters by the Second Crcuit. In Zwack

v. Kraus Bros., 237 F.2d 255 (2d Cr. 1956), plaintiff sued to

stop an American conpany fromusing a trade name that the
Hungari an government had expropriated. The defendant sought to
have the suit dism ssed both on act of state grounds and for
plaintiff’s failure to join Hungary as an indi spensable party.
Wth respect to the act of state doctrine, the Second Circuit
declined to recognize the validity of Hungary’ s unconpensated

expropriation, citing the United States’ policy declared in

-12-



Bernstein I1. See id. at 260-61. At the sanme time, however, the

Second Circuit recognized that the Hungari an governnent itself
was “not subject to the jurisdiction of the court bel ow unless
its should voluntarily appear.” 1d. at 259.

Here, in contrast, the panel’s decision confuses these
di stinct concepts. The panel’s extension of the Bernstein Letter
policy fromthe act of state context to the field of sovereign
immunity is especially untenable in light of the author’s own
inplicit rejection of such an interpretation. The Bernstein
Letter was authored by the same person who wote the Tate Letter
only three years later. The panel's reading creates a conflict
between the two letters that did not exist and has never been
t hought to exist.

Cont enpor aneous conduct concerning the redress of Nazi-era
wrongs further supports the conclusion that foreign governnents,
i ncluding Austria, were recognized to be absolutely inmne from
private litigation in U S. courts on clainms arising out of the
Hol ocaust. The United States comm tted consi derable energy to
obtaining the return of property and sonme neasure of conpensation
for the victinms of the Hol ocaust both during the occupation and
thereafter. In post-war treaties with both Germany and Austri a,
the United States obtained prom ses on the part of those
governnments to provide for the return of confiscated property,
and in sonme cases the United States negotiated agreenent for the

paynment of certain clains. See, e.qg., State Treaty for the Re-
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establ i shnment of an |Independent and Denocratic Austria, 6 U S T.
2269, Art. 26 (May 15, 1955) (providing for return by Austria of
all property confiscated on account of the racial origin or
religion of the owner); Dept. of State Bulletin, July 9, 1956 at
66 (announci ng procedures adopted under Austrian |aw for
conpensati on of persecutees who had fled Austria); Settlenment of
Certain Clainms Under Article 26 of the Austrian State Treaty, 10
US T. 1158 (May 22, 1959) (establishing adm nistrative
settlenment fund for certain property clains); Convention on the
Settlenment of Matters Arising out of the War and the QOccupati on,
as anended, 6 U S. T. 4411 (Cctober 23, 1954) (Gernmany).

The common theme of these arrangenents is that they envision
restitution or conpensation under schenes adopted as part of
donmestic German or Austrian |law or through diplomatic
arrangenments. In none of these agreenents is there any statenent
that private parties could sue the governnents of Germany or
Austria in foreign courts as an alternative neans of redress.

Cf. Argentine Republic v. Anerada Hess Shipping, 488 U S. 428,

442 (1989) (holding that even a treaty "stat[ing] that
conpensation shall be paid for certain wongs" by foreign
government does not inply an abrogation of imunity from private
suit). Likewise, it does not appear that prior to 1992, any
plaintiff even attenpted to sue Germany or Austria in American
courts for Nazi-era atrocities. And, significantly, prior to

this litigation, the two courts of appeals to consider such suits
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di sm ssed themfor |ack of jurisdiction. See Princz, 26 F.3d at

1176; Sanpson v. Federal Republic of Germany, 250 F.3d 1145 (7th

Cir. 2001). The absence of any reference to private litigation
in Arerican courts against the German or Austrian governments in
the United States’ extensive diplomatic efforts to obtain
conpensation for the victinms of Nazismand the sinm|ar absence of
any attenpt by a private party to sue Austria or Germany for
Nazi -era atrocities during the period inmediately follow ng the
war evi dence a conmon under standi ng during the contenporaneous
period that these governnents were i mmune from such suit in the
courts of the United States.

D. The various “additional reasons” that the opinion gives
In support of its conclusion are also flawed and not relevant to
determ ni ng whet her an FSI A exception should apply retroactively.
For exanple, it is irrelevant to the sovereign inmunity inquiry
that, as the panel observes, certain of the individuals
responsi bl e for Nazi atrocities were prosecuted crimnally at

Nurenberg. See Altmann, 2002 W. 31770999, at *9. The fact that

i ndi vidual Nazi officials could be crimnally prosecuted in an
international tribunal does not in any way suggest that the
Austrian governnent was subject to suit by private plaintiffs in
American courts. Indeed, individual officials are frequently
subject to suit in circunstances where the sovereign retains its

imunity. See, e.qg., Alden v. Miine, 527 U S. 706, 757 (1999).

Nei t her the Executive nor the Congress has ever established a

-15-



“war-crinmes” exception to state immunity. See Sidernan de Bl ake,

965 F.2d at 718-19.
Nor is it relevant that Austria adopted the restrictive

theory of immunity in the 1920s. C. Altmann, 2002 W. 31770999,

at *8. The panel does not cite any instance in which a foreign
sovereign was denied imunity because it applied the restrictive
theory of immnity in its own courts, and we are aware of none.
| ndeed, al though, according to the Tate Letter, Peru was one of
the countries that had previously accepted the restrictive theory

of immnity, see Alfred Dunhill, 425 U S. at 713, the United

States certified, in 1942, the immunity of a Peruvian conmmerci al

vessel, see Ex Parte Peru, 318 U S. at 579-81. The panel's

anal ysis makes a foreign governnent's susceptibility to suit turn
on "the defendant country's acceptance of the restrictive
principle of sovereign imunity." Altmann, 2002 W. 31770999, at
*9 (indicating that Russia, China, and Mexico, which had not
accepted the restrictive theory, would be imune fromsuit for
conduct during the pre-1952 era). But, as we previously noted,
one of Congress's purposes in adopting the FSIA was to ensure a
nore uni form application of sovereign imunity principles. See
H R Rep. 94-1487, 1976 USCCAN 6604, 6606. It would not have
want ed application of the FSIA to vary anong countries,
especially since the Executive Branch had never previously

est abl i shed such a rul e.
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Even if such distinctions were appropriate, Austria’s
adoption of the restrictive theory in the 1920's would still be
i napposite to assessing Austria' s imunity with respect to
plaintiff’s clai mbecause, as noted above, the restrictive theory
did not permt jurisdiction over a foreign governnent's sovereign
or public acts, such as expropriations of property withinits

territory. See Verlinden, 461 U S. at 486-87; Victory Transport,

336 F.2d at 360 (under restrictive theory foreign sovereigns
retained imMunity with respect to suits challenging "internal
adm nistrative acts" and "legislative acts, such as

national i zation" (enphasis added)). See also Saudi Arabia v.

Nel son, 507 U.S. at 361 (citing same with approval).

Finally, the panel asserts that, even if Austria had an
expectation of imunity fromsuit for discrimnatory
expropriations, such an expectation “would be due no deference,”
Al t mann, 2002 WL 31770999, at *10. This assertion is contrary to
the Suprenme Court’s holding in Hughes. |n Hughes, there was no
guestion that the defendant’s all eged fraud agai nst the United
States was wongful at the tine it was commtted, and that the
conduct was even subject to suit by the federal governnent. 520
U S at 948. Nonetheless, the Court held that the presunption
against retroactivity applied to a statute that allowed a new
plaintiff, a private person, to bring the suit on behalf of the
United States. 1d. at 951. Thus, there is no basis for the

panel’s assertion that the presunption against retroactivity
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applies only to fields of law such as “contracts ... in which
courts have traditionally deferred to the ‘settled expectations’
of the parties.” Altmann, 2002 W. 31770999, at *10.
CONCLUSION
For the foregoing reasons, the petition for rehearing and
suggestion for rehearing en banc should be granted.?

Respectful 'y subm tted,

Of counsel : GREGORY G. KATSAS
W LLI AM H. TAFT |V Acting Assistant Attorney
Legal Advi ser Gener al
JONATHAN B. SCHWARTZ MARK B. STERN
Deputy Legal Adviser (202) 514-5089
DOUGLAS HALLWARD- DRI EMEI ER
WYNNE M TEEL (202) 514-5735
Attorney Advi ser Attorneys, Appellate Staff

Civil Division, Room 9113
Departnent of Justice
Washi ngton, D.C. 20530- 0001

Attorneys for the United States
January 13, 2003

2 Because of space constraints, the United States has
limted its argunents in this brief to the question of the
Executive Branch’s sovereign imunity practice prior to 1952, an
I ssue as to which the governnent has a unique ability to speak.
If the Court does grant rehearing, and calls for a new round of
briefing, the United States reserves its right to address as wel |
the other points raised in Austria s petition.
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STATUTORY ADDENDUM



28 U.S.C. § 1605(a) (3).

(a) A foreign state shall not be immune fromthe
jurisdiction of courts of the United States or of the
States in any case -

(3) in which rights in property taken in

viol ation of international law are in issue and
that property or any property exchanged for such
property is present in the United States in
connection with a commercial activity carried on
in the United States by the foreign state; or
that property or any property exchanged for such
property is owned or operated by an agency or
instrunmentality of the foreign state and that
agency or instrunentality is engaged in a
commercial activity in the United States."
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