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INTRODUCTION AND INTEREST OF AMICUS CURIAE TC "INTRODUCTION AND INTEREST OF AMICUS CURIAE" \f C \l "1" 
Bet Tzedek Legal Services (“Bet Tzedek”) is a non-profit, pro bono legal services agency currently representing more than 800 survivors of the Holocaust in their efforts to secure reparations as compensation for the horrors they endured during the World War II era.

The outcome of this appeal will have a direct effect on the cases of Bet Tzedek’s clients.  This is especially so with regard to the Court’s decision as to whether the Foreign Sovereign Immunities Act of 1976 TA \l "Foreign Sovereign Immunities Act of 1976 (28 U.S.C. § 1602, et seq.)" \s "FSIA" \c 2  (“FSIA”) (28 U.S.C. § 1602, et seq.) applies to Holocaust era conduct and whether United States courts may exercise personal jurisdiction over foreign states without applying due process protection separate and apart from the due process considerations subsumed within the various sections of the FSIA TA \s "FSIA" . 

Bet Tzedek bases its authority to file this amicus curiae brief on the application for leave to file this brief attached hereto. 

As explained in detail below, the district court correctly found that the FSIA TA \s "FSIA"  applies to appellants’ pre-1952 conduct.  As the United States Supreme Court in Landgraf v. USI Film Products, 511 U.S. 244, 144 S. Ct. 1483 (1994) TA \l "Landgraf v. USI Film Products
511 U.S. 244
144 S. Ct. 1483 (1994)" \s "Landgraf" \c 1  made clear, statutes which are jurisdictional in nature, like the FSIA TA \s "FSIA" , do not implicate issues of retroactivity.  

The district court also correctly found that foreign states are not “persons” for purposes of the Fifth Amendment Due Process Clause TA \l "U.S. Const. amend. V (Due Process Clause)" \s "Fifth Amendment Due Process Clause" \c 10  (U.S. Const. amend. V).  Even if foreign states were “persons” entitled to due process protection, as sovereign entities, foreign states necessarily have adequate sovereign contacts to allay any due process concerns about federal courts’ exercise of personal jurisdiction over them.

Bet Tzedek, therefore, respectfully requests that this Court affirm the district court’s order.

ARGUMENT TC "ARGUMENT" \f C \l "1" 
I. THE DISTRICT COURT CORRECTLY FOUND THAT THE FSIA APPLIES TO APPELLANTS’ PRE-1952 CONDUCT
Appellants do not contest the fact that the FSIA TA \s "FSIA"  applies to events occurring before its enactment in 1976.  Appellants incorrectly argue, however, that the FSIA TA \s "FSIA" , a jurisdictional statute, cannot be applied to pre-1952 events because such an application would interfere with the Republic of Austria’s purported settled expectations that it could misappropriate the property of appellee, in clear violation of international law, without facing liability for such actions in American courts.
  

The district court correctly applied the analysis mandated by the United States Supreme Court in Landgraf TA \s "Landgraf"  v. USI Film Products, 511 U.S. 244, 114 S. Ct. 1483(1994) and found that the FSIA TA \s "FSIA"  applies to appellants’ pre-1952 conduct.

In Landgraf TA \s "Landgraf" , the Supreme Court set out a two-part test to determine whether to apply a legislative enactment to events that occurred prior to the enactment.  First, courts must “consider whether Congress expressly stated the statute’s reach.”  Altmann v. Republic of Austria, 142 F. Supp. 2d 1187, 1199 (C.D. Cal. 2001) TA \l "Altmann v. Republic of Austria
142 F. Supp. 2d 1187 (C.D. Cal. 2001)" \s "Altmann" \c 1  (citing Landgraf TA \s "Landgraf" , 511 U.S. at 280).  If Congress has not expressed its intent, courts must then determine “whether, if applied to events that preceded the enactment’s effective date, the statute would have a ‘retroactive effect’; i.e., whether it would impair rights a party possessed when he acted, impose new duties on a party, or increase a party’s liability for past conduct.”  Id TA \s "Altmann" .

Appellants do not dispute the accuracy of the district court’s statement of the Landgraf TA \s "Landgraf"  rule.  Rather, appellants incorrectly argue that the district court “failed to follow Landgraf TA \s "Landgraf" ’s direction that it ‘consider whether Congress expressly stated the statute’s reach.’”  (Appellants’ Brief at 22.)  Contrary to appellants’ argument, the district court expressly noted that the FSIA TA \s "FSIA"  itself provides that “claims of foreign states to immunity should henceforth be decided by courts of the United States . . . in conformity with the principles set forth in this chapter.”  28 U.S.C. § 1602 TA \l "28 U.S.C. § 1602" \s "1602" \c 2  (emphasis added).  The district court agreed with the D.C. Circuit that this language suggests that Congress intended the FSIA TA \s "FSIA"  “to be applied to all cases decided after its enactment regardless of when the plaintiff’s cause of action may have accrued.”  Altmann TA \s "Altmann" , 142 F. Supp. 2d at 1201 (citing Princz v. Federal Republic of Germany, 26 F.3d 1166, 1170 (D.C. Cir. 1994)). 

The district court also correctly noted that applying the FSIA TA \s "FSIA"  to pre-1952 conduct does not implicate the issue of retroactivity because the FSIA TA \s "FSIA"  is only a jurisdictional statute.  Application of the FSIA TA \s "FSIA"  to appellants’ pre-1952 conduct would not be “retroactive” because it would not impair any rights appellants had, nor would it impose further duties on appellants at the time they looted appellee’s paintings.  Appellants never possessed any right to take appellee’s property.  Appellants’ misappropriation of appellee’s property was in violation of international law at the time it was done and it is in violation of international law now.  

Further, the fact that Appellants may now have to defend their actions before a United States tribunal, when they would not have had to do so before 1952, does not make the FSIA TA \s "FSIA"  retroactive.  See Landgraf TA \s "Landgraf" , 511 U.S. at 274 (“[a]pplication of a new jurisdiction rule usually ‘takes away no substantive right but simply changes the tribunal that is to hear the case.’”); Creighton Ltd. v. Government of Qatar, 181 F.3d 118, 124 (D.C. Cir. 1999) TA \l "Creighton Ltd. v. Government of Qatar
181 F.3d 118 (D.C. Cir. 1999)" \s "Creighton Ltd." \c 1  (the FSIA “speaks not to the primary conduct of the parties but rather to the question of which tribunal may enforce [plaintiff’s claims]”) accord, Princz v. Federal Republic of Germany, 26 F.3d 1166,  TA \l "Princz v. Federal Republic of Germany
26 F.3d 1166 (D.C. Cir. 1994)" \s "Princz" \c 1 1171 (D.C. Cir. 1994) (postulating, though not deciding, that application of the FSIA to pre-1952 conduct would not be retroactive because it “would not alter Germany’s liability under the applicable substantive law in force at the time, i.e., it would just remove the bar of sovereign immunity to the plaintiff’s vindicating his rights under that law”).  

Appellants’ argument that Austria provides an adequate forum for appellee’s claims (see Appellants’ Brief at 53) further evidences that the FSIA TA \s "FSIA"  is a jurisdictional statute which merely provides appellee with an additional forum in which to litigate her claims.  Moreover, the immunity of foreign sovereigns from the jurisdiction of United States courts has never been considered to be a right per se; rather, the concept of foreign sovereign immunity is, and always has been, considered “a matter of grace and comity on the part of the United States, and not a restriction imposed by the Constitution.”  Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 486, 103 S. Ct. 1962, 1967 (1983) TA \l "Verlinden B.V. v. Central Bank of Nigeria
461 U.S. 480
103 S. Ct. 1962 (1983)" \s "Verlinden" \c 1 .  As such, any “right” to immunity from the jurisdiction of United States courts that a foreign state possessed under pre-FSIA law was, in actuality, nothing more than a mere expectancy.  

II. CASES DECIDED AFTER LANDGRAF  SUPPORT THE ARGUMENT THAT THE FSIA APPLIES TO PRE-1952 CONDUCT
Appellants have not and cannot cite to any Ninth Circuit or Supreme Court decision limiting the reach of the FSIA TA \s "FSIA"  to post-1952 conduct.  Appellants have cited two circuit court cases from other jurisdictions which declined to apply the FSIA TA \s "FSIA"  to pre-1952 conduct ( (1) Jackson v. People’s Republic of China, 794 F.2d 1490 (11th Cir. 1986) TA \l "Jackson v. People’s Republic of China
794 F.2d 1490 (11th Cir. 1986)" \s "Jackson" \c 1 ; (2) Carl Marks & Co. v. Union of Soviet Socialist Republics, 841 F.2d 26 (2d Cir. 1988), cert. denied, 487 U.S. 1219 (1988) TA \l "Carl Marks & Co. v. Union of Soviet Socialist Republics
841 F.2d 26 (2d Cir. 1988)
cert. denied, 487 U.S. 1219 (1988)" \s "Carl Marks & Co." \c 1  ( but those two cases were decided before and without the definitive teaching on the subject of retroactivity by the United States Supreme Court in Landgraf TA \s "Landgraf"  discussed above.  In light of the Supreme Court’s reasoning in Landgraf TA \s "Landgraf" , Jackson TA \s "Jackson"  and Carl Marks TA \s "Carl Marks & Co."  are outdated and unpersuasive because they fail to address the fact that the FSIA TA \s "FSIA"  is merely a jurisdictional statute which does not impose new burdens upon appellants but merely affords appellee a new forum for resolution of her dispute.
   

In contrast, cases decided after the Landgraf TA \s "Landgraf"  decision support the more reasoned and modern view of applying the FSIA TA \s "FSIA"  to pre-1952 conduct.  See, e.g., Princz TA \s "Princz"  v. Federal Republic of Germany, 26 F.3d 1166 (D.C. Cir. 1994); Creighton TA \s "Creighton Ltd."  Ltd. v. Government of Qatar, 181 F.3d 118 (D.C. Cir. 1999); Haven v. Rzeczpospolita Polska (Republic of Poland), 68 F. Supp. 2d 943, 946 (N.D. Ill. 1999) TA \l "Haven v. Rzeczpospolita Polska (Republic of Poland)
68 F. Supp. 2d 943 (N.D. Ill. 1999)" \s "Haven" \c 1 .

In Princz TA \s "Princz" , the Court of Appeals strongly suggested that the FSIA TA \s "FSIA"  should be applied to all cases decided after its enactment.  The court noted that the legislative history behind the FSIA TA \s "FSIA"  “suggests that the FSIA TA \s "FSIA"  is to be applied to all cases decided after its enactment, i.e., regardless of when the plaintiff’s cause of action may have accrued.”  Princz TA \s "Princz" , 26 F.3d at 1170.  The court also reiterated the teaching of Landgraf TA \s "Landgraf"  and postulated that application of the FSIA TA \s "FSIA"  to pre-1952 conduct may not be truly retroactive.  Id TA \s "Landgraf" . 
In Creighton Ltd. TA \s "Creighton Ltd." , the District of Columbia Circuit was faced with the issue of whether a 1988 enactment of the FSIA TA \s "FSIA"  regarding arbitration agreements was applicable to a contract signed before the enactment of that statute.  After considering the teachings of Landgraf TA \s "Landgraf" , the court held that the 1988 enactment was applicable to events that occurred before it was enacted because it did not “affect the contractual right of the parties to arbitration but only the tribunal that may hear a dispute concerning the enforcement of an arbitral award.”  Creighton Ltd TA \s "Creighton Ltd." ., 181 F.3d at 124.

Finally, in Haven TA \s "Haven" , the district court for the Northern District of Illinois held that the FSIA TA \s "FSIA"  was applicable to claims of wrongful seizure occurring during and after World War II.  Haven TA \s "Haven" , 68 F. Supp. 2d at 946.  In so holding, the court carefully analyzed the decisions in Jackson TA \s "Jackson" , Carl Marks TA \s "Carl Marks & Co."  and Creighton Ltd. TA \s "Creighton Ltd."  and found Creighton Ltd. TA \s "Creighton Ltd."  to be the more persuasive decision of the three.  Id. TA \s "Haven"   The court stressed that Creighton Ltd. TA \s "Creighton Ltd."  was the most recent decision of the three and the only one that “had the benefit of the Supreme Court’s definitive teaching on the subject of retroactivity in Landgraf TA \s "Landgraf" .”  Id. TA \s "Haven"  at 945.  

The district court correctly followed Creighton Ltd. TA \s "Creighton Ltd."  and Haven TA \s "Haven"  in concluding that the FSIA TA \s "FSIA"  reaches appellants’ conduct here, even if it occurred prior to 1952.  Appellants fail to provide any basis for disturbing the district court’s conclusion. 

III. CONGRESS DID NOT INTEND JURISDICTION UNDER THE FSIA TO DEPEND ON A SEPARATE DUE PROCESS ANALYSIS NOR DO APPELLANTS CITE ANY CONTROLLING NINTH CIRCUIT AUTHORITY FOR IGNORING CONGRESS’ INTENT AND OVERTURNING THE DISTRICT COURT’S OPINION
As the district court correctly stated, “[t]he legislative history of the FSIA TA \s "FSIA"  reveals that the intent of Congress was that if one of the FSIA TA \s "FSIA"  exceptions to immunity existed, the constitutional due process requirements of personal jurisdiction were satisfied.” Altmann TA \s "Altmann" , 142 F. Supp. 2d at 1206; see also H.R. Rep. No. 94-1487 (1976), reprinted in 1976 U.S.C.C.A.N. 6604, at 6612 TA \l "H.R. Rep. No. 94-1487 (1976), reprinted in 1976 U.S.C.C.A.N. 6604" \s "H.R. Rep. at 6612" \c 2  (no separate Due Process analysis is required, because the “requirements of minimum jurisdictional contacts and adequate notice are” already “embodied in” section  TA \l "28 U.S. C. § 1330(b)" \s "1330(b)" \c 2 1330(b)).  

Section 1330(b), title 28 of the FSIA TA \s "1330(b)" , states that “[p]ersonal jurisdiction over a foreign state shall exist as to every claim for relief over which the district courts have jurisdiction under subsection (a) where service has been made under section 1608 of this title.”  Appellants do not dispute that Congress intended by section 1330(b) TA \s "1330(b)"  that subject matter jurisdiction plus service of process equals personal jurisdiction for purposes of the FSIA TA \s "FSIA" .  Nor do appellants provide any valid basis for ignoring Congress’s intent.  

Instead, appellants incorrectly argue that the Ninth Circuit has mandated a Fifth Amendment TA \s "Fifth Amendment Due Process Clause"  minimum contacts analysis before exercising personal jurisdiction over a foreign state under the FSIA TA \s "FSIA" .  The Ninth Circuit, however, has never held that foreign states are “persons” under the Due Process Clause entitled to Fifth Amendment TA \s "Fifth Amendment Due Process Clause"  minimum contacts protection.  Indeed, if the Ninth Circuit had already decided this issue, then in Theo H. Davies & Co., Ltd. v. Republic of the Marshall Islands, 174 F.3d 969 (9th Cir. 1999) TA \l "Theo H. Davies & Co., Ltd. v. Republic of the Marshall Islands
174 F.3d 969 (9th Cir. 1999)" \s "Theo H. Davies & Co." \c 1 , this Court would not have merely “assume[d], without deciding” that a foreign state “is a ‘person’ for purposes of the Due Process Clause.”  Theo H. Davies & Co. TA \s "Theo H. Davies & Co." , Ltd., 174 F.3d at 975 n.3 (citing Republic of Argentina v. Weltover, 504 U.S. 607, 619, 112 S. Ct. 2160, 2169 (1992) TA \l "Republic of Argentina v. Weltover
504 U.S. 607
112 S. Ct. 2160, 2169 (1992)" \s "Republic of Argentina" \c 1 ).

Appellants disingenuously twist the Supreme Court and Ninth Circuit’s remarks and suggest that these courts “assume[d]” that a foreign state “is a ‘person’ for purposes of the Due Process Clause,” and, therefore, these courts support the idea that foreign states are, in fact, persons for purposes of the Fifth Amendment TA \s "Fifth Amendment Due Process Clause" .
  Clearly, neither court intended to convey any such message.  In fact, the Supreme Court suggested just the opposite by citing to South Carolina v. Katzenbach, 383 U.S. 301, 323-34, 86 S. Ct. 803, 816-22 (1966) TA \l "South Carolina v. Katzenbach
383 U.S. 301
86 S. Ct. 803 (1966)" \s "South Carolina" \c 1 , which held that States of the Union are not “persons” for purposes of the Due Process Clause.  Contrary to appellants’ suggestion, the obvious inference is that if States of the Union are not “persons” under the Due Process Clause, then neither are foreign states.

Appellants’ citation to Ninth Circuit cases applying a minimum contacts analysis to actions arising under section 1605(a)(2) of the FSIA TA \l "28 U.S.C. § 1605(a)(2)" \s "1605(a)(2)" \c 2  also fails to support an inference that foreign states are “persons” for purposes of the Fifth Amendment TA \s "Fifth Amendment Due Process Clause" .  Section 1605(a)(2) TA \s "1605(a)(2)"  provides an exception to sovereign immunity based “upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States.”  28 U.S.C. § 1605(a)(2) TA \s "1605(a)(2)" .  Ninth Circuit cases apply a minimum contacts analysis to these cases because the “direct effect” requirement of section 1605(a)(2) TA \s "1605(a)(2)"  mandates such a minimum contacts analysis, not because foreign states are entitled to the due process protection of the Fifth Amendment TA \s "Fifth Amendment Due Process Clause" .  See Corzo v. Banco Central De Reserva Del Peru, 243 F.3d 519, 526 (9th Cir. 2001) TA \l "Corzo v. Banco Central De Reserva Del Peru
243 F.3d 519 (9th Cir. 2001)" \s "Corzo" \c 1  (noting that the “direct effect requirement [of section 1605(a)(2)] incorporates [the] minimum contacts standard for personal jurisdiction set forth in International Shoe v. Washington, 326 U.S. 310, 66 S. Ct. 154 (1945), and progeny”).

Ninth Circuit authorities applying a minimum contacts analysis to actions brought under 28 U.S.C. § 1605(a)(2) TA \s "1605(a)(2)"  are completely irrelevant to appellee’s case because appellee brings her action under section 1605(a)(3) TA \s "1605(a)(3)" .  Unlike section 1605(a)(2) TA \s "1605(a)(2)" , section 1605(a)(3) TA \s "1605(a)(3)"  does not require a plaintiff to establish that the foreign state’s actions have caused a direct effect in the United States.  Instead, under section 1605(a)(3) TA \s "1605(a)(3)" , it is sufficient for a plaintiff to show that a defendant is “engaged in a commercial activity in the United States,” ( any commercial activity.  28 U.S.C. § 1605(a)(3) TA \s "1605(a)(3)" .  Because a direct effect requirement is not contained in section 1605(a)(3) TA \s "1605(a)(3)" , courts are not required to conduct a minimum contacts analysis before exercising personal jurisdiction over foreign states under that section. 

IV. APPELLANTS FAIL TO EXPLAIN WHY FOREIGN STATES POSSESS ANY INDIVIDUAL LIBERTY INTERESTS TRIGGERING DUE PROCESS CONCERNS
As the United States Supreme Court noted, “[t]he personal jurisdiction requirement recognizes and protects an individual liberty interest.”  Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702, 102 S. Ct. 2099, 2104 (1982) TA \l "Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee
456 U.S. 694
102 S. Ct. 2099 (1982)" \s "Insurance Corp. of Ireland" \c 1 .  Appellants, however, have failed to demonstrate any individual liberty interest that would be implicated by denying foreign states Fifth Amendment TA \s "Fifth Amendment Due Process Clause"  due process protection.  Indeed, no such individual interest can be at stake because foreign states are co-equal sovereigns with the United States.  See The Schooner Exchange v. M’Faddon, 11 U.S. 116, 137 (7 Cranch 116) (1812) TA \l "The Schooner Exchange v. M’Faddon
11 U.S. 116
(7 Cranch 116) (1812)" \s "The Schooner Exchange" \c 1 .  

As co-equals, foreign states do not need, nor should they be granted, the Fifth Amendment TA \s "Fifth Amendment Due Process Clause"  due process protection which is designed to neutralize the possibility that an individual person might face an overwhelming power imbalance when brought into court.  Unlike individuals and other juridical entities, foreign states, as co-equal sovereigns with the United States, experience no such power disadvantage.  Further, unlike individuals, foreign states possess many tools to protect their interests against an unfair exercise of state power through the courts.  Foreign states that object to United States action through enforcement of laws, such as the FSIA TA \s "FSIA" , may react by withdrawing diplomats or severing relations from the United States, by expelling American personnel from their territories, by mobilizing international public opinion, by calling upon the United Nations to adopt resolutions or other actions, by curtailing or boycotting trade with the United States, by freezing or seizing assets of the United States, or by resorting to force.  Because of their co-equal status with the United States, foreign states do not possess any individual liberty interest triggering due process protection.  Nor would it be logical to “grant this personal liberty interest to foreign states when it has not been granted to federal, state or local governments of the United States.”  Flatow v. Islamic Republic of Iran, 999 F. Supp. 1, 21 (D.D.C. 1998) TA \l "Flatow v. Islamic Republic of Iran
999 F. Supp. 1 (D.D.C. 1998)" \s "Flatow" \c 1 .

Because appellants have cited no controlling authority or sound basis for bestowing due process protection on foreign states, this Court should keep the intent of Congress intact:  subject matter jurisdiction plus service of process equals personal jurisdiction for purposes of the FSIA TA \s "FSIA" .

V. EVEN IF FOREIGN STATES WERE “PERSONS” UNDER THE FIFTH AMENDMENT, A FOREIGN STATE NECESSARILY HAS THE MINIMUM CONTACTS ADEQUATE TO SATISFY DUE PROCESS CONCERNS
Even if foreign states were “persons” under the Fifth Amendment TA \s "Fifth Amendment Due Process Clause" , as a sovereign state, the Republic of Austria necessarily has adequate sovereign contacts to satisfy due process concerns.  

The Supreme Court has recognized that “‘due process,’ unlike some legal rules, is not a technical conception with a fixed content unrelated to time, place and circumstances.”  Flatow TA \s "Flatow" , 999 F. Supp. at 22 (quoting International Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 158 (1945)).  Rather, “[e]ach case requires evaluation in light of its own unique facts and circumstances in order to ensure that the exercise of jurisdiction complies with ‘fair play and substantial justice.’”  Id TA \s "Flatow" .  

Even if a foreign state does not have the same type of contacts with the United States which would normally be required to establish personal jurisdiction over an individual or a corporation, a foreign state’s sovereign contacts with the United States in the international arena are more than adequate to allay concerns about fair play and substantial justice.  Courts have recognized that “states actors, as a matter of necessity have substantial sovereign contact with each other.”  Flatow TA \s "Flatow" , 999 F. Supp. at 23.  As shown in Flatow TA \s "Flatow" , even foreign states faced with a fourteen-year history of international boycott and sanctions have adequate substantial contacts to satisfy Fifth Amendment TA \s "Fifth Amendment Due Process Clause"  due process concerns.  Id TA \s "Flatow" .
In Flatow TA \s "Flatow" , Stephen Flatow brought an action against the Islamic Republic of Iran under the FSIA TA \s "FSIA"  for the wrongful death of his daughter.  Mr. Flatow alleged that Iran’s sponsorship of a terrorist organization caused a suicide bomber in Israel to drive a van loaded with explosives into the bus in which Mr. Flatow’s daughter was riding.  Flatow TA \s "Flatow" , 999 F. Supp. at 7.  The Flatow TA \s "Flatow"  court held that, despite the international boycott against Iran which had persisted for almost fourteen years, Iran nevertheless had adequate sovereign contacts to constitutionally permit the court’s exercise of personal jurisdiction.  As the Flatow TA \s "Flatow"  court stated,

Even in the absence of diplomatic relations, states actors, as a matter of necessity, have substantial sovereign contact with each other.  They inherently interact as state actors in the international community and as members of the United Nations ( the suspension of diplomatic relations has more political than practical ramifications, as the states will maintain unofficial contact through “interest sections” under the auspices of another state’s “protecting power.”

Flatow TA \s "Flatow" , 999 F. Supp. at 23.  Surely, if the Islamic Republic of Iran has adequate sovereign contacts to satisfy due process concerns, so must the Republic of Austria.

VI. CONCLUSION

For all of the foregoing reasons, Bet Tzedek respectfully requests that this Court affirm the district court’s decision.
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� Section 1605(a)(3)� TA \l "28 U.S.C. § 1605(a)(3)" \s "1605(a)(3)" \c 2 �, the FSIA section at issue here, creates an exception to sovereign immunity when “rights in property taken in violation of international law are in issue and . . . that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in a commercial activity in the United States”.  28 U.S.C. § 1605(a)(3)� TA \s "1605(a)(3)" �.


� Jackson� TA \s "Jackson" � and Carl Marks� TA \s "Carl Marks" � do not deal with the types of claims presented here ( i.e., the taking and withholding of property in violation of international law.  Rather, they only deal with mere breach of contract claims.


� See Appellants’ Brief at 43 (“[i]ndeed, Weltover assumed that foreign states and their agencies and instrumentalities are “persons” entitled to due process protection in determining personal jurisdiction.”).
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